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1 )KI Responsive to communication(s) filed on 1/2/08 . 
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DETAILED ACTION 

Claim Rejections - 35 USC §112, 1 st paragraph 

1. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 1-6, 9, 10, 13-18, 22-29, 34-36, 42-44, 46, 50-53, 55, and 59 are rejected 
under 35 U.S.C. 112, first paragraph, as failing to comply with the written description 
requirement. The claim(s) contains subject matter which was not described in the 
specification in such a way as to reasonably convey to one skilled in the relevant art that 
the inventor(s), at the time the application was filed, had possession of the claimed 
invention. The original specification does not provide support for the terminology 
"major" in regard to the egg component. Although there is reference to particular 
amounts of egg in the final product, there is no indication that the term "major" is 
defined by these particular amounts. In effect, the term "major" can also refer to 
significance of a particular ingredient or amounts, and the original specification does not 
provide definite separate for such terminology. Also, the term "bite size pieces" does 
not appear to be supported by the original specification. 
This is a new matter rejection. 

Claim Rejections - 35 USC §112, 2nd paragraph 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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Claims 1-6, 9, 10, 13-18, 22-29, 34-36, 42-44, 46, 50-53, 55, and 59 are rejected 
under 35 U.S.C. 112, second paragraph, as being indefinite for failing to particularly 
point out and distinctly claim the subject matter which applicant regards as the 
invention. 

In each of the independent claims, the terminology "a major portion" is indefinite 
in that it is not clear whether same refers specifically to amounts or significance of the 
egg ingredient. Moreover, with respect to amounts, it is not clear what range of 
amounts are compassed by such terminology. 

Also in each independent claim, it is not clear as to the scope encompassed by 
the terminology "bite size pieces." 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1 -6, 9, 1 0, 1 7, 22-26, 28, 30, 43, 44, 50, 51 , 53, and 59 are rejected under 35 
U.S.C. 102(e) as being anticipated by Pfeiffer. 

Pfeiffer discloses a process of preparing a food wherein an beaten eggs (inherently fluid 
and flowable), comminuted bread (i.e. water-absorbent thickener and employed in less than 
25% of the total weight, see paragraph 25), and pieces of a supplemental food (bacon, pork, 
etc.) are mixed together and formed into a patty wherein it is expected that the comminuted 
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bread would aid in binding and maintaining the distribution of pieces of the supplemental food 
throughout the food. It is expected that the bread ingredient would possess the particular 
absorbing ability as set forth, for example, in claim 10 as such degree of absorbance is 
modest. Upon cooking of the food, the egg component will coagulate. In addition, Pfeiffer 
discloses breading the food product and frying same (e.g. paragraph 12). 

It should be noted that egg is a major portion of the product of Pfeiffer in that same is 
employed in all of the embodiments of such food and contributes significantly to the 
homogeneity of the mixed ingredients during processing. 

Claim 2 further calls for mixing in a certain order the various ingredients. However, it is 
not seen where the order of mixing same would necessarily result in an unexpected result. It 
would have been obvious to one having ordinary skill in the art at the time of the invention to 
have mixed the ingredients of the Pfeiffer food product in any order to achieve the same 
product. 

The claims further call for the step of cutting the coagulated product prior to breading and 
frying same and that the coagulated product is cut into bite-sized pieces. It is notoriously well 
known to prepare breaded and fried foods in a wide variety of sizes. Absent a showing of 
unexpected results, it would have been further obvious to have included the step of cutting the 
product into pieces prior to breading so as to facility a more uniform outer coating (as opposed 
to cutting following breading and frying). Such is seen as nothing more than a preference 
regarding the particular aesthetics desired in the final product. Likewise, the size of the cut is 
not seen as a patentable distinction but, rather, a matter of preference depending on, for 
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example, again, the aesthetics desired for the final product or the particular size appropriate for 
the consumer (e.g. a smaller sized portion would be more appropriate for a child consumer). 

5. Claims 15, 16, 34, 35, and 36 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Pfeiffer taken together with AIIRecipe. 

The claims further call for the inclusion of a liquid dairy component. However, it 
is well known to include milk and a few other different ingredients in the preparation of 
egg and pork containing patties as taught, for example, by AIIRecipe to provide a patty 
with an added twist (i.e. sweet and sour pour patties) . Absent a showing of unexpected 
results, it would have been obvious to one having ordinary skill in the art at the time of 
the invention to have modified the patty of Pfeiffer to include other ingredients, including 
milk, to give such alternative patty product as a matter of preference. 

6. Claims 13, 14, 18, 27, 29, 46, 52, and 55 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over the references as applied in either one of paragraphs 4 or 5 
and further in view of Ullrich et al. 

The claims further call for the presence of a stabilizing agent that imparts freeze-thaw 
stability to the food product. Ullrich et al teaches egg containing patties having freeze-thaw 
stability due to the presence of, for example, xanthan gum (paragraph 17). It would have 
been obvious to one having ordinary skill in the art at the time of the invention to have included 
such stabilizing agent in the product of Pfeiffer to impart a freeze-thaw stability to same. 
The claims further call for the particular amount of ingredients used. However, such 
determination would have been well within the purview of a skilled artisan, and, absent 
a showing of unexpected results, it would have been further obvious to have arrived at 
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such amounts through routine experimental optimization. 

Response to Arguments 

7. Applicant's arguments and amendments filed 1/8/08 have been fully considered 
but are not persuasive except with regard to previous rejections relating to Frattinger et 
al, JP 63-216455, JP 2001-45959, and JP 402069166 which have been withdrawn. 

All remaining arguments have been addressed in view of the rejections as set 
forth above. 

Conclusion 

8. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 



Application/Control Number: 10/800,578 
Art Unit: 1794 



Page 7 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony Weier whose telephone number is 571-272- 
1409. The examiner can normally be reached on Tuesday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on 571-272-1401 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Anthony Weier 
Primary Examiner 
Art Unit 1761 

/Anthony Weier/ 
Primary Examiner, Art Unit 1794 

Anthony Weier 
April 10, 2008 
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